








BAUM S MITH LLC

DELON C. LEE ATTORNEYS AT LAW K0M A. VANDERZANDEN

June 21, 2017

VIA EMAIL & U.S. POST

CITY OF SENECA

P.O. Box 208
SENECA OR 97873
e-mail: senecaoregon@gmail. corn

RE: LETTER FROM Joy M. GRAVES

FILE No. 5463-001

Dear Council:

THIS OPINION CONSTITUTES AN ATTORNEY/CLIENT COMMUNICATION, AND AS SUCH Is A
RECORD EXEMPT FROM PUBLIC INSPECTION PURSUANT TO ORS 192.502(9). To THE EXTENT IT

Is DISCUSSED DURING A PUBLIC MEETING, THAT DISCUSSION SHOULD OCCUR IN AN

EXECUTIVE SESSION HELD PURSUANT To ORS 192.660(2)(F). HOWEVER, THIS ATTORNEY!

CLIENT PRIVILEGE EXEMPTION MAY BE WAIVED BY THE CITY OF SENECA COUNCILORS.

I was asked by Mr. Josh Walker to provide the Council with an opinion letter regarding the
letter received from Ms. Joy Graves which was read to the Council at last week’s City Council
meeting.

The issue at hand, as I understand it, is nuisance abatement on properties owned by Ms. Graves.
There are two related but separate abatement issues at hand. The first is the abatement of 102,
104 and 106 B Avenue with regard to junk, debris and trash. These nuisances are also causing
an attractive nuisance.

The other abatement issue involves a building the City has deemed qualifies as a “dangerous
building.” This structure is located at 106 B Avenue. Letters notifying Ms. Graves of the
nuisances were sent out. Adequate notice was published and the requisite hearings were held to
allow the City to move forward with the abatement process. If owners of property receive notice
of a nuisance and an order to abate the nuisance and refuse to act on the order. The City is
authorized through the City code to abate the nuisance and assess a fee covering the costs of the
abatement to the property.

808 Adams Avenue P.O. Box 967 4 La Grande, Oregon 97850 4 (541) 963-3104 4 Fax: (541) 963-9254 4 www.baumsmith.com

Seneca City of
A

Seneca City of
A



RE: JOY M. GRAVES

FILE No. 5463-001
June 21, 2017
Page 2

The process the City has implemented to abate a determined nuisance is legal under the iaws of
the state of Oregon.

In her letter, Ms Graves addresses various state and federal laws, and claims the City is violating
her rights. I will briefly address each claim and law cited below and how the claim may affect
the City’s abatement process.

STATE OF OREGON

ORS 150.107. This citation does not exist and has never existed in the Oregon Revised
Statutes Moreover, even if it did exist, it would be within the criminal penal code of the state
and would not be relevant to the issues at hand.

ORS 570.175. This statute covers state enforcement of abatement as it related to horticultural
businesses Chapter 570 is titled “Plant Pests Invasive Species “The enforcement agency under
this statute is the State Department of Agriculture and counties. The Ag department enforces

the abatement through each counties District Attorney’s office. This section does not apply to
the City

ORS 196.855/870. These statutes deal with removal of material on state lands and does not

apply.

As you know, Oregon is also a home rule state. The City’s charter confers upon the City all the

powers permissible under state and federal law. However, Courts have developed a two-step test

to determine whether a city action is a valid exercise of home rule authority The first step
requires an examination of the city’s charter. The second step involves a search for conflicting

state or federal law. An oversimplification of this is home rule cities can legislate on a local level

as long as they have not preempted state or federal law in the area they are legislating. One of

the many areas permissible for cities to regulate is nuisances on property inside City limits The

City, based on its charter and code has the ability to abate nuisances on property as long as the

process set out by the code is followed.

A Court will look at the following issues in determining if the City has acted unlawfully:

(1) Did the City exceed its jurisdiction?
(2) Did the City fail to follow its own procedure?
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(3) Did the City make a finding not supported by substantial evidence in the whole
record?

(4) Did the City improperly construe the applicable law?
(5) Did the City render a decision that is unconstitutional? See ORS 34.040.

Based on the actions of the City to this point, I do not see any issue with the process. I also do
not see any issue wherein State law would prevent you from moving forward with the

abatement.

This brings us to the other issues raised by Ms. Graves, protection on religious freedom as set out

by the federal government.

FEDERAL AND CONSTITUTIONAL LAW

Religious Land Use and Incarcerated Persons Act (RLUIPA) Ms Graves argues she dedicated

the land as a church sanctuary on September 1, 2013. As a preliminary matter, the City code

lawfully requires residents to get a conditional use permit to have a church in the residential

zone Ms Graves did not go through the conditional use process and did not provide the City

with any notice of its dedication. further, even if it is a church, in most situations, the law

permits cities to enforce nuisance ordinances against properties owned by churches.

RLUIPA protects individuals, houses of worship, and other religious institutions from

discrimination in zoning and landmarking laws. Abatement processes are not zoning laws as

they apply evenly to all zones regardless of use Further, the law protects against discrimination

based on specific religions and prohibits disparate or different treatment of like situated

individuals in similar circumstances. In this situation you are not discriminating against Ms.

Graves based on her religion, or her use of the property I do not believe this law would apply to

your current situation. S

Religious Freedom Restoration Act of 1993 (RFRA). RFRA prohibits any governmental entity

from substantially burdening a person’s exercise of religion even if the burden results from a rule

of general applicability. However, the government may burden a persons exercise of religion if

it demonstrates that application of the burden to the person: (1) furthers a compelling

governmental interest; and (2) is the least restrictive means of furthering that compelling

governmental interest. The issue here is nothing the City is doing is burdening Ms. Grave’s

exercise of religion. As far as I can tell, nothing in the abatement ordinance affects Ms. Graves’
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ability to practice or exercise her religion. further it is a compelling governmental interest to
remove dangerous buildings from publicly accessible lots

American Indian Religious Freedom Act (AIRFA). AIRFA is a US federal law and a joint
resolution of Congress passed in 1978. It was created to protect and preserve the traditional
religious rights and cultural practices of American Indians, Eskimos, Aleuts and Native
Hawaiians These rights include, but are not limited to, access of sacred sites, repatriation of
sacred objects held in museums, freedom to worship through ceremonial and traditional rites,
including within prisons, and use and possession of objects considered sacred. This joint
resolution has been particularly difficult to enforce since its inception.

First Amendment of U S Constitution This deals with establishment and free exercise of
religion The City is not infringing on Ms Graves right to exercise her religion and is not asking
her to abate the nuisances on her property, including the dangerous building, as a result of her
involvement with her particular religion.

Second Amendment to Oregon Constitution I believe she mis-cited this section I believe she
meant to cite Section 2 of the Oregon Bill of Rights which states, “All men shall be secure in
the Natural right, to worship Almighty God according to the dictates of their own consciences.”
Again, abatement ordinances are not in violation of the free exercise clause of the Oregon
Constitution.

16 USC 241 This section of the United States Code deals with the establishment of boundaries

and the maintenance of roads in Theodore Roosevelt National Park in North Dakota, and does
not apply here.

16 USC 242. This section of the United States Code sets out the condemnation of land making

up Theodore Roosevelt National Park, and, again, does not apply here

Conclusion

At this point I think the City is within its rights to move forward with the abatement. If you

would like me to respond on the City’s behalf to Ms Graves, please let me know and I will

proceed accordingly.

If you have any other questions do not hesitate to contact me.
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Very truly yours,

LLC

WSB/ehh
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